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PILBARA PORT ASSETS (DISPOSAL) BILL 2015 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 4: Associated assets and associated agencies — 
Debate was interrupted after the clause had been partly considered. 

Mr B.S. WYATT: The Treasurer may recall that just before question time we were all anxiously waiting on the 
amendments, in particular the amendment to “port asset” that defines what we are selling. It makes it difficult to 
debate these clauses without an understanding of what we are selling. The Treasurer said that he might get us 
a map of the location because we do not yet have the words that will replace the current definition of “port 
asset”. I am hoping that the Treasurer can now provide us with that map so we can discuss what we are 
authorising the government to sell. 

Dr M.D. NAHAN: I am aware that a copy of the amendment to the long title, to the map, which is the schedule, 
and to the definition of “port asset” will come through the door. I am waiting anxiously for that. Perhaps we can 
go on to clause 5 in the meantime. We expect them to be here shortly.  

Mr B.S. WYATT: I am sure the Premier would understand that although I agree with the amendment, because 
the government is now changing the authority to sell anything that the port owns to hopefully just the Utah Point 
bulk handling facility, we are currently on clause 4, which deals with “port asset”, at this point undefined. If we 
move on to clause 5, which sets out the purposes of a section 10 disposal, it again deals with the sale of the port 
asset, which is yet undefined. It is somewhat difficult for us to have a proper conversation around the nature of 
what is being sold. I hope we will not have to proceed too much further without it, at the very least the map, so 
the Treasurer can perhaps describe the map to the chamber, including what is in and what is out of the sale. I do 
not want to get to part 2, “Enabling disposal”, without a definition of what we are selling by way of the passage 
of this legislation. I note that a map is being waved under the Treasurer’s nose. That may be the one that we get, 
so that we on this side of the house can at the very least have an understanding of what will be sold.  

Dr M.D. NAHAN: The map is on its way, along with the amendments. This is a map of the wider area of 
Port Hedland. It shows the two stockpiles.  

Mr B.S. Wyatt: The Utah Point stockpiles?  

Dr M.D. NAHAN: Yes. It shows the grey area, which is the loading facility. North of there is BHP and south of 
there is BHP also. It shows this geographic area, including the stockpiles, access to the stockpiles and the 
wharfage facility, and defines that geographically.  

Mr B.S. Wyatt: Is it on its way, in the next 15 minutes?  

Dr M.D. NAHAN: We hope it will be quicker than that.  

Mr W.J. JOHNSTON: It is here. I will just keep talking while the Treasurer has a look at what has been given 
to him to see whether it can be distributed. This is a necessarily complex piece of legislation but it is made even 
more complex when we do not exactly know what the bill is dealing with. We are going to change the very 
clause that is the most central one, which is what we are dealing with. If we can get it circulated, that will be 
great. I will sit down if the minister is going to do that. It may be faster if the government just adjourns this 
debate briefly so we can get this sorted out behind the Chair and then come back to it and get it done more 
quickly.  

Dr M.D. NAHAN: We will get to this but I will show members in the meantime. This is schedule 1, which 
defines the asset. Perhaps I can show my colleagues. I will keep one. There are three other copies for 
distribution. The colours are important. The areas will be defined as those in this picture, shaded in brown and 
grey. The other colours are green and beige. Notice the road that goes through. I am not very good at colours—I 
am colourblind—but this beige thing is not included. That is the road that goes on to BHP. This brown and grey 
area defines the asset exclusively. This will be schedule 1. 

Mr W.J. JOHNSTON: Is the brown area a conveyor loader or something like that that runs from the stockpile, 
and will that be included in the privatisation? 

Dr M.D. NAHAN: Yes, the brown area shows the scope of it, so everything inside that. There are some Qube 
assets in here, too. If we had a three-dimensional perspective, it would show a BHP conveyor going over 
a facility.  

Mr B.S. Wyatt: Over which facility?  
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Dr M.D. NAHAN: Utah. Because BHP has jetties to the south and the north, a conveyor belt goes over there; it 
is owned by BHP. That is not shown on this map because it is not three-dimensional. That is owned by BHP and 
will remain owned by BHP. The assets on that map that are owned by Qube will be retained by Qube. Qube is 
the contracted stevedore.  

Mr B.S. Wyatt: What are the assets owned by Qube? 

Dr M.D. NAHAN: The assets will be described in the contract. There are two stockyards and the wharf. That is 
what we are selling. Qube has the contract to handle material in stockyard 1. I have a detailed description of the 
proposed lease for the Utah Point bulk handling facility. It includes all landside assets owned by the Pilbara Ports 
Authority at Utah Point, including the wharf and mooring system, shiploader, conveyor, which will be sold, and 
two stockyards, which are leased to users, including Atlas, which is the largest user. The transaction will include 
exclusive use of the berth pocket and Utah Point, BHF land, and C-class port allocation of up to 23 million 
tonnes per annum in line with the capacity determined by the Pilbara Ports Authority.  

Mr B.S. Wyatt: While you are on your feet, Treasurer, on the larger map that you have, can you perhaps give 
me an indication of where the BHP tunnel comes in? I assume it is a bit north of Utah Point. Actually, the 
direction is probably west.  

Dr M.D. NAHAN: It is straight under “Utah”, the work there, and it comes from Finucane Island. Of course, as 
the member knows, as he has been briefed, that limits the capacity of Utah. 

Mr W.J. JOHNSTON: I cannot remember the Treasurer’s exact words, but I understand that the pocket where 
the ship is tied up alongside is part of the lease or is it the access to the pocket that is part of the lease? 

Dr M.D. NAHAN: It is the “use of”. 

Mr P.C. TINLEY: The Treasurer said that a conveyor belt that goes over the area in question is owned by 
BHP Billiton. What provision is made for free access? Is that an easement? Does it have a right of access? How 
is it grounded into the lease area? How does it interplay with these two? 

Dr M.D. NAHAN: BHP’s assets are included in an agreement act. We are not changing any agreement acts that 
might impinge on this, including for BHP. Their rights are specified in an agreement act between BHP and the 
state. I cannot remember which agreement it is, but the policy is that we are not altering any agreement acts with 
BHP or other parties. I cannot provide any details in the agreement as to controlling the rights. 

Mr P.C. TINLEY: What I am asking is where in this sale agreement are the rights of BHP reflected? 

Dr M.D. NAHAN: It is in clause 44. 

Mr W.J. JOHNSTON: I will read clause 44 with great interest. Will that refer to what I think is called the 
Point Harriet agreement or just the state agreement? I understand that BHP has a state agreement, whatever it is 
called, but there is also another agreement, which is like a common law agreement, that has been entered into by 
the port authority and BHP regarding BHP’s rights in the port that, as I understand—I am not completely sure of 
this—led to BHP withdrawing its director from the Pilbara Ports Authority’s board. I understand that at one 
stage, when it was a separate port authority, BHP had an automatic right to appoint a director because it was it 
basically, but now the port is more complex and the port authority runs Dampier and other facilities. Is it just the 
state agreement, whatever it is called, with BHP that is referenced or is the Point Harriet agreement also being 
referenced? 

Dr M.D. NAHAN: The advice is that we are not a party to any of those agreements, including the Harriet Point 
agreement, whatever it is called, and we do not address it at all. 

Mr W.J. JOHNSTON: What access to information will the bidders have about the Harriet Point agreement, or 
whatever it is properly called, because I understand that that agreement with the port authority limits the 
operations of the berth—that is, how the vessels berthing at Port Hedland berth 4 come and go? There is some 
understanding or agreement and part of that agreement goes to the question of who comes in and out first, 
effectively, because the huge volume of vessels relies on almost aeroplane-like accuracy in their sailing. 
I understand that, quite properly, BHP, as the major user of the port, was concerned about that and therefore 
entered into an agreement with the port authority to protect its rights—which if I were BHP, I would have done 
that too; it is not improper—but it affects the operations of the Utah Point berth, also known as Port Hedland 
berth 4. 

Dr M.D. NAHAN: It has not affected the port of Port Hedland’s operation of the facility itself, which has been 
in operation for about four years. I am advised that the Harriet Point agreement between the port of Port Hedland 
and BHP is confidential. Those sections of the agreement that are relevant to the impacts on Utah will be 
provided to the final-call bidders at the binding bid stage. They will have information about that agreement. 
I cannot comment anymore because I have no idea what it says. 
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Mr W.J. JOHNSTON: I am not surprised that the minister has said that he has not seen the agreement; I would 
not have expected that he would have seen the agreement. However, will that portion of the agreement that is 
going to be shown to the bidders be tabled in Parliament? 

Dr M.D. NAHAN: No, and the confidential clauses of that agreement will bind the bidders who look at it also. 

Mr B.S. WYATT: Does that mean that in the final agreement the buyer of Utah Point will effectively be buying 
it subject to the rights of BHP Billiton in that Harriet Point agreement? 

Dr M.D. NAHAN: That is correct. 

Mr W.J. JOHNSTON: To clarify that—I am happy to move to another topic after this point—previously the 
Treasurer said that the regulations and all those things would be tabled in Parliament so that we could review 
what would be happening, that a draft would be tabled and then the executed contract with the purchaser would 
be tabled in Parliament, but this one little bit that affects the price of the asset sale will not be known to 
Parliament at any time even though it will actually have a material, and, as I understand from all the rumours in 
the industry, a significant and material, effect on the value of the port assets. 

Dr M.D. NAHAN: The Harriet Point agreement signed by the government of the day has confidentiality clauses 
in it. We are finding out when it was signed—I have no idea. Honestly, I did not even know that it existed. We 
are going to provide that information to the bidders, as I mentioned, at the final bid stage and the confidentiality 
conditions will be respected from that time. I cannot tell how it will impact this, but I can say that the impact on 
the operations of Utah on the new purchasers will be exactly the same however it impacts on the port of 
Port Hedland’s operations and the services provided to its clients—the minor miners. There are some issues with 
that of course, because, as the member knows, Port Hedland access is determined by the tides. There are only so 
many windows, but Utah, because it is shallower, has a wider range of shippings, and that can be facilitated. 
They can ship when BHP cannot. To confirm, the Harriet Point agreement was signed in August 2008. 

Mr B.S. Wyatt: Can you say that again? 

Dr M.D. NAHAN: The Harriet agreement was signed in August 2008. That was a very important date; I think it 
was in the month that the election was called in 2008. I assume that the minister of the day was Eric Ripper, was 
it not? 

Mr W.J. Johnston: It was Alannah MacTiernan. 

Clause put and passed. 

Clause 5: Purpose of section 10 disposal — 

Mr W.J. JOHNSTON: I think I have asked this question so I will not labour the point, but I think there was 
a very similar clause in the Perth Market (Disposal) Bill 2015. Paragraph (b) states — 

(b) any purpose ancillary or incidental to, or consequential on, the section 10 disposal. 

Potentially the interpretation of that is quite wide. I want an assurance that we will not try to use that wide 
wording to extend the assets that can be sold, because the problem is that we do not know exactly what the port 
asset means, and that will be clarified very soon. Regardless of whatever port asset means, I asked a very similar 
question in respect of the associated state asset and associated SC asset. I seek some sort of assurance that we are 
not trying to broaden out the assets by this clause. 

Dr M.D. NAHAN: This is one of the drafting mechanisms to avoid having to specify in the bill every time what 
we mean by “disposal.” It is a mechanism to define it here, and then once we have defined it, we can be more 
succinct later on in the bill. It is a definition phase of the bill and that is all it is trying to do—make it more 
efficient—and it does not alter the definition of the asset.  

Clause put and passed. 

Clause 6: Things on land — 

Mr B.S. WYATT: Treasurer, I occasionally like to take the liberty of asking these questions of these clauses 
that we see around in legislation and I have been curious as to their explanation. Since the Treasurer is armed 
today with one of the smartest lawyers at the disposal of the State Solicitor’s Office, I would be keen to hear why 
it is we have clause 6, “Things on land”, and why we insert them in such agreements? 

Dr M.D. NAHAN: This very astute lawyer advises me that they do not do that to bother the member, but to be 
succinct later on. They define things on the land in this way so they do not have to repeat themselves over and 
over again. 
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Mr B.S. Wyatt: In what way—is it to repeat in terms of a definition of a stockyard or a definition of a site? I am 
just trying to understand. 

Dr M.D. NAHAN: We might have land and we might have conveyors built above it or as BHP Billiton does, 
conveyors built below it. We define land to include those assets above the land and below the land and perhaps, 
if we wanted to, the seabed. It goes under there. 

Mr W.J. JOHNSTON: This is in fact in respect of things like the conveyor belt and the tunnel, are they not? Is 
this not what this is really about—whether it is on or over? Let us take the conveyor belt that might not — 

Dr M.D. NAHAN: It does include a conveyor belt as mentioned, but that tunnel that I think the member referred 
to is BHP Billiton’s. That is not in there; it is governed under an agreement act and this bill does not impact on 
agreement acts. It deals with pylons—the piles under the wharf that are somewhat below the land, and that 
includes the responsibilities for those. The sale includes the pylons. 

Mr P.C. TINLEY: The Treasurer mentioned in a passing point that “Things on land” may include the seabed. 
I presume a reference to the pocket is included in that. Does it or does it not include the seabed? Whilst the 
Treasurer is getting that advice, does it include how far, if at all, in relation to any access to the channel; is that 
included as part of the prescribed area? 

Dr M.D. NAHAN: This is just a drafting area, so we do not have to repeat each time. Let us say, when we 
define the asset “the wharf”, we do not have to define that to include things above the wharf such as cranes or 
below the wharf—that is, pylons. This is just the definition phase. It once says above and below and everything 
else, and then we go on to a later part that is part of the bill that is more substantial and defines the asset.  

Mr P.C. Tinley: You have got a catch-all reference here to “things” and there will be more detailed description 
further in the bill so we will be very clear about what “things” are. 

Dr M.D. NAHAN: Later in the bill, we are discussing things on the land, but we do not have to be as 
comprehensive in our definition each time. We define it here, make clear what it means, and then we do not have 
to repeat ourselves later in the bill. This is purely the definitional phase of the bill and there are drafting 
procedures—these are common, as the member for Victoria Park said—to try to clarify and make the bill more 
readable and understandable. 

Clause put and passed. 

Clause 7: Severance of things on land — 
Mr B.S. WYATT: With the “Severance of things on land” clause, obviously the Treasurer is contemplating 
a scenario in which it may be that upon the disposal as defined under clause 10, certain fixtures may be 
effectively severed from the sale. If so, that will not actually impact on the right for those fixtures to still remain 
on the land that may well be subject to the lease at the endgame. What assets are we talking about that may be 
severed from the agreement that may still be on the land subject to the lease? 

Dr M.D. NAHAN: My advice is that in negotiations with the bidders, we might want to treat assets as chattels 
rather than land for tax purposes. That is what this one does—it allows us to define them in certain ways and 
negotiate that. 

Mr P.C. TINLEY: It allows a person to define some things as chattels so that they can be dealt with as separate 
assets at some point? 

Dr M.D. NAHAN: It does not affect the package. We can sell these things. For tax purposes, it allows us to 
define it in a certain way. I cannot tell the member the definition between an asset and a chattel for tax purposes. 

Mr P.C. Tinley: Or the tax treatment thereof. 

Dr M.D. NAHAN: Yes—or the tax treatment thereof. That is what it allows them to do. It does not affect the 
composition of the asset. This allows them to sever it from the land. For instance, they might want to treat the 
unloading facility differently from the land for depreciation and tax purposes. 

Mr P.C. TINLEY: This strikes maybe towards another point here, but currently there is a conferred property 
right for the current leaseholders or users—Atlas Iron, for example. 

Dr M.D. Nahan: It has a contract with the port of Port Hedland to put ore through the port under certain 
conditions of the contract. 

Mr P.C. TINLEY: It has a right? 

Dr M.D. Nahan: It has a contract, yes. The property right lies with the port of Port Hedland. It owns the facility, 
not Utah. Utah just hires the port of Port Hedland services to transmit iron ore from, in this case, trucks to ships. 
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Mr P.C. TINLEY: Got it. My question then is: who gets the benefit of the effect of this clause? 

Dr M.D. NAHAN: If it is used and they define an asset differently and there is a tax advantage, that advantage 
will be reflected in the purchase price to the asset holder—that is, the government or the port of Port Hedland in 
this case. This allows that if they define an asset in a different way that has a tax advantage, that will be reflected 
in the value that the bidders were willing to bid for the property right—the asset—and will reflect it in the price 
to the state for the lease of the asset.  

Mr B.S. WYATT: The member for Willagee sort of tweaked a question. If the sale takes place with a successful 
bidder, can the successful bidder effectively get the Utah Point bulk handling facility in two separate corporate 
entities? Does this provision allow that to happen? Following on from that question, once the lease is written and 
the sale is finished, does the government anticipate any limitations upon that new owner and when or if it can 
onsell the assets or any part thereof? 

Dr M.D. NAHAN: We have approached this matter. As I said, this is template legislation and in the disposal it 
allows the purchaser to be different from the operator. We explicitly allowed for that with the Perth Market 
Authority legislation. We thought that might be the case but it was not. It might be the case this time because 
a bidder such as a superannuation fund might want to own the asset but not operate it. We have allowed for that 
facility. The second question is: are we going to put restrictions on the onselling of the asset? In that case, 
change of control requires state approval. 
Mr P.C. TINLEY: Then it needs state approval for the change of control. Picking up the point made by the 
member for Victoria Park, does that include the disposal, variation or transfer of assets? What sort of control will 
the government have over a reorganisation of the corporate structure, if you like, and therefore placement and 
disposal of the particular assets covered in this clause? 
Dr M.D. NAHAN: If there is a material change in ownership, it will be defined as a change of control, and the 
state has control over that. It depends upon the Corporations Act definition. We will rely on the Corporations Act 
definition to determine what is a change of control.  
Mr P.C. TINLEY: We have some contemporary—almost historical to a degree—experience of what the private 
sector has or has not done with assets. I refer specifically to the grain freight rail network that was sold to 
a merchant bank and then basically onsold with the above and below rail separated. The owner basically 
squeezed the asset and derived value out of it. This was not anticipated by the government, and therefore the 
state now sits with the issue that the asset is now owned by two different entities. I note the Treasurer’s point 
about material change of control. That would not necessarily apply to the historical example I used but it gives 
us some concern about this idea of control and what it means. The Corporations Act is interesting when it comes 
to how entities control or move these things around. Would the Treasurer consider, through the prism of 
flexibility to the purpose of providing economic value to the state, that we have enough levers to pull to ensure 
that the control and intent of this legislation does not go down the same road as our experience with things likes 
the grain freight rail? 
Dr M.D. NAHAN: I am not across the history of the grain freight rail, but I would bet that they had a change of 
control and the government allowed those sales to happen. If the purchaser had a difference between ownership 
and control, those rights would be recognised in the contract and legally stapled together and, in effect, a breach 
of one would be a breach of both. Let us say the purchaser effectively sold the operation to a different entity. For 
the purposes of this legislation, the corporation has had a change of control and the purchaser would need to seek 
government approval to do that. If it did that without seeking government approval, it would constitute a breach 
and we could terminate the lease. Historically, the problems with the grain freight rail was not so much the 
change of ownership—I will not go through the history because I do not know it—but the access and pricing 
regime. I have on my desk a recommendation from the Economic Regulation Authority, and there are some 
fundamental problems with it. We will address that later in great detail. This is a very standard change-of-control 
regulation. I am positive it was implemented with the rail freight when the government of the day approved that 
change in ownership. 
Mr P.C. TINLEY: I will come back to this clause, which seems to deal with chattels and assets. Noting the 
Treasurer’s point about the Corporations Act being the definition of control, have the circumstances been 
contemplated in which a wholly or partially-owned subsidiary gets the benefit of these chattels transferred into it 
by some mechanism? Where is the test of control? From memory, the Corporations Act does not necessarily 
define the percentage of a company that is a subsidiary to the principal company where there is control. Does the 
Treasurer see where I am going with this? 
Dr M.D. NAHAN: Just to be clear, let us say that firm A has a subsidiary, which is largely owned by it but not 
totally, and it transfers part of the operating lease to it. Is that a change of ownership? If party A is the operator 
and it transfers it to a subsidiary that it has control of, it would be debateable whether that is a change of 
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ownership. In this example, the controlling party controls the operating lease and the subsidiary to which it 
transferred the operating lease, so it still has control. We do not want to prevent it from reorganising itself for 
whatever purpose. The issue is with defining the extent of control. 
Mr P.C. Tinley: I might have slightly misled the Treasurer. Of course, control is pretty clear in the 
Corporations Act and is defined as 51 per cent ownership, but there are variations in between and we cannot 
necessarily contemplate all the possible variations when people go into joint ventures and partnering with 
different operators and so on. I am concerned whether this has been contemplated and that there is a mechanism 
for the government to question whether control has actually been transferred, and more particularly about who 
benefits from the assets if they are stripped off the lease. 
Mr W.J. JOHNSTON: Normally, if something is fixed to the ground it becomes part of the ground. I imagine 
there might be some Qube assets that are actually fixed to the ground, particularly in a cyclone-prone spot. 
I imagine they would be pretty keen not to have their assets picked up and carried away by the wind. Are we 
relying on this provision to say that Qube assets will not be part of the assets being sold? 
Dr M.D. NAHAN: Qube Ports and Bulk assets are not part of the asset being sold. 
Mr W.J. Johnston: The assets are fixed to the ground. 

Dr M.D. NAHAN: I am not sure that they are, but they will be excluded from that. My memory is that it is 
mainly dozers that move the dirt around. Qube’s assets and rights will be defined and they will be excluded from 
the sale. We are only selling Pilbara Ports Authority assets. 
Mr W.J. JOHNSTON: I know that the government is not trying to sell Qube’s assets—I never thought the 
government was going to do that. I am just trying to clarify the purpose of this clause. Clause 8 states — 

The Minister may … for the purposes of a … disposal, direct that a specified thing that is on land and is 
capable of being disposed of is not part of the land,  

What sorts of things might that be? I imagine that it would be an asset that the Western Australian government 
did not pay for—like the Qube assets.  
Dr M.D. Nahan: I do not think that we have the right to sell other people’s assets whether they are on the land, 
fixed to it or otherwise. This clause is about selling the assets owned by Pilbara Ports Authority.  
Mr W.J. JOHNSTON: The issue here is that if something is fixed to the ground, it actually belongs to the 
ground. It is the same with caravan parks. The Treasurer will remember that we had an inquiry into caravan 
parks. 
Dr M.D. Nahan: They are fixed to the ground but they have wheels. 
Mr W.J. JOHNSTON: Yes, that is the point. When people put up an awning, the awning belonged to the 
landlord, even though the person erecting it had paid for it. I seek clarification that this clause is protection for 
Qube and others that the government is not going to sell their assets even though they are fixed to the ground. 

Clause put and passed. 
Clause 8 put and passed. 
Clause 9: Disposal of port assets and associated assets authorised — 
Mr B.S. WYATT: We are getting into the more substantive provisions of the bill. At this point, I am operating 
under the assumption that the change to the definition of “port assets” will be relatively simple to simply refer to 
schedule 1. The Treasurer may be able to indicate how close we are to the words that we will see as part of that 
definition. Again, each subclause that deals with port assets will be ultimately amended. Subclause (4) refers to 
an associated SC asset. Clause 4(2) states — 

(2) An associated SC asset is any asset or liability that — 
(a) is owned by, or managed on behalf of the State by, a statutory corporation; and 
(b) is, in the Minister’s opinion, associated with a port asset. 

I just want to explore the issue of “associated with a port asset”. We dealt with this to a certain extent previously, 
but I want to get the Treasurer’s views on the extent that this goes to capture assets. I think the member for 
Cannington, by way of example, referred to assets owned by Horizon Power. Again, I am intrigued by this, 
because the amendment the Treasurer is bringing in to the definition of a port asset narrows the reach of this 
legislation, yet we still have this hook that enables much broader associated assets to be captured. I would like 
the Treasurer’s advice on how broad that will be? 
Dr M.D. NAHAN: The amendments are being printed now and should be here shortly. The amendments 
essentially go to schedule 1 and define a land area by the areas coloured grey and brown on the map. This area is 
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an SC asset, which is an associated state corporation asset. It will be different colours—great. They have gone 
red on us; we will come back to that. In the definition phase we went through what that asset is: it is land owned 
by a state corporation defined—whatever that means—and that the minister deems to be convenient for the 
operations necessary for the operations of the port or the asset being sold. As I indicated, if there is any of that, it 
will be defined in the contract. Right now, I cannot see any land or any asset owned by a state corporation that 
would be included in the sale. We thought about the road for a while, but we ruled that out. That was the only 
asset not owned by the Pilbara Ports Authority that we considered bundling into this facility.  
Mr B.S. WYATT: Can the Treasurer confirm that the sale will not include any marine rights? By that I mean 
any rights that are currently under the control of the port—that is, by way of example, pilotage rights. I am not 
sure whether I am expressing this correctly. One of my colleagues sitting behind me may have a better way of 
asking this. I want to make sure that the control of ships in and out of the port cannot be deemed as an associated 
SC asset. 
Dr M.D. NAHAN: The port of Port Hedland will continue to operate as it does now controlling long-term 
policy, determining the capacity of the port and through various processes the allocation of capacity if more 
capacity is found—it has been doing that. We estimate that there is 23 million tonnes of C-class capacity 
provided to the facility now. Issues of pilotage, controlling the port and any long-term strategic planning will not 
change and will remain with the port of Port Hedland. 
Mr W.J. JOHNSTON: I draw the Treasurer’s attention to clause 9(2) — 

A port asset owned or managed by a corporate vehicle … 
Are there any port assets owned or managed by a corporate vehicle? 
Dr M.D. NAHAN: As far we are aware, there are none.  
Clause put and passed. 
Clause 10: Minister may order disposal of port assets or associated assets — 
Mr W.J. JOHNSTON: This provision is the guts; it is the authority to sell stuff. We have been building up to 
this point until now. Of course we will redefine things later, but this clause is for the facilitation of the sale. 
Clause 10 states — 

(1) The Minister may, by order published in the Gazette — 
(a) direct the disposal of all or specified port assets or all or specified associated assets; or 
(b) vary or revoke an order made under paragraph (a), or under this paragraph, at any time before 

effect is given to the order. 
I want to draw the Treasurer’s attention to section 26(1) of the Port Authorities Act 1999 that states — 

(1) For the purposes of this Act, the Governor may by order withdraw any vested real or personal 
property, or any property referred to in section 25(2)(a), from a port authority and vest or revest 
that property in the Crown. 

I understand that the government is going to dispose of assets only through a lease, which means that the actual 
ownership of the asset does not transfer—only, effectively, the right to use the asset is transferred. Of course, it 
is more than the right to use the asset. It seems that under section 26 of the principal act, the government has the 
right to take back the lease at any time. I would like the Treasurer to confirm whether that is correct. 
Dr M.D. NAHAN: The state always retains the right to compulsorily acquire the lease. 
Mr B.S. Wyatt: It’s compulsory acquisition. 
Dr M.D. NAHAN: Yes. 
Mr W.J. JOHNSTON: Thank you very much. That is great. That effectively says that without the change of 
any legislation, regardless of the passage of this legislation, the state will retain the right to take back the asset 
without compensation at any time during the life of the lease, for any reason, even a reason unrelated to the 
performance of the purchaser. 
I draw attention to clause 9 in schedule 7 of the Port Authorities Act 1999 where there is a regulation-making 
power for stevedoring services. We will retain the right to issue regulations in respect of stevedoring services. 
That regulation power will remain even after the passage of the proposed legislation. 
Dr M.D. NAHAN: I will clarify the issue of compulsory acquisition. We, of course, have the powers to 
compulsorily acquire the land from the current owner of the port of Port Hedland. The state will always act 
because if it had more land than needed, the state would take it away and give it to some other entity of the state. 
It is highly unlikely that we would need to compensate the port of Port Hedland because it is owned by the state. 
On the issue about compulsorily acquiring the asset once leased to a third party, I will ask my advisers: there is 
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confusion. Before, compulsory acquisition related to compulsory acquisition from the port of Port Hedland, and 
I have explained that. What about the successful lessee? I am advised that because the lease is through to the port 
of Port Hedland, theoretically, we have the power to acquire it from the lessee—of course, it would sue us. 
Mr W.J. JOHNSTON: Thank you very much for that clarification. My reading of it was that the lessee could 
not successfully sue for effectively a nationalisation. It is one of the risks it will take. There is no need for any 
future government to pass any legislation to compulsorily acquire the lease that is being sold through this 
disposal. I am sure that people reading Hansard might think about what the valuation of the lease will be. 
I move on to the question I posed that goes to clause 9(c) in schedule 7 of the Port Authorities Act 1999, which 
provides that we can issue regulations regarding stevedoring services. My reading of the bill is that the power 
under clause 9(c) of schedule 7 is not in any way set aside or limited. Of course a regulation is a disallowable 
instrument, unlike the power under section 26 I just talked about. 
Dr M.D. Nahan: There is no clause 9(c). We are on page 7. 
Mr W.J. JOHNSTON: Yes, but I am referring to the Port Authorities Act 1999 and I am confirming that 
schedule 7 on page 130 of the reprint I have been provided by the chamber staff states — 

(9) The control of the provision, at or in relation to a port, of — 
… 
(c) stevedoring services; 

We will retain the regulation power. Nothing in the bill will set aside the powers under that clause in schedule 7 
of the act. 
Dr M.D. NAHAN: We are not proposing to amend the Port Authorities Act. If the member’s reading of it is that 
the port authority retains the right to regulate stevedoring, that right will remain with the port of Port Hedland. 
Right now, the port of Port Hedland contracted the stevedoring out to Qube under, I believe, a lengthy contract. 
I am sure that those contracts to Qube will be passed over to the successful lessee. 
Mr W.J. JOHNSTON: I have a question but I think it will become moot with the Treasurer’s amendment. 
Dr M.D. NAHAN: Schedule 7 of the Port Authorities Act 1999 provides for regulations over stevedoring and 
other activities. It is for the making of regulation, not necessarily provision of them. We are not altering these 
regulations. 
Mr W.J. JOHNSTON: No; indeed. I will clarify my understanding. Of course, not only are we not changing the 
regulations under that provision, we are also not changing the power. If a future government of any stripe 
decided to make a new regulation under that power, that would be a disallowable instrument—I am not 
suggesting any other way. I just sought to clarify that and I understand that the minister has agreed that that 
power, whatever it is, will remain. 
My next question will probably be overtaken by the minister’s amendment because originally, when we talked 
about the disposal, it was a very broad power that could have included other port authority assets. Schedule 6 
relates to the port authority’s relationship with the users of Dampier. If the government is going to change those 
things, I do not have to proceed with that line of questioning. I look forward to dealing with clause 3. 
Dr M.D. NAHAN: I can table the amendments for consideration, so members can give them thought before we 
come to them. 
Mr B.S. Wyatt: We’ve got a copy. 
Dr M.D. NAHAN: Okay; great. 
Mr B.S. WYATT: I am interested in clause 10(3) and (4), and it concerns the hat the minister wears. Those 
subclauses state — 

(3) If the Minister is not the Treasurer, the Minister cannot make an order under subsection (1) without 
the Treasurer’s approval. 

(4) If the Minister is not the Minister administering the Port Authorities Act 1999, the Minister cannot 
make an order under subsection (1) without the Minister’s approval. 

Does the Treasurer administer the Port Authorities Act or does another minister do that? 
Dr M.D. Nahan: It is the Minister for Transport. 
Mr B.S. WYATT: Only the Treasurer, by order published in the Government Gazette, can direct a disposal or 
specify port assets. So that I have got this right, pursuant to subclause (3), only the Treasurer can, by order 
published in the Government Gazette, direct the disposal of all or specified port assets; or, if it is not the 
Treasurer, only with the Treasurer’s approval. Subclause (4) proposes that the Treasurer cannot then do it 
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without the Minister for Transport’s approval. Does the Treasurer understand what I am saying? I am trying to 
work this through. 
Dr M.D. NAHAN: It is very convoluted and why I did not study law. Simply said, it must have the approval of 
both the Treasurer and, in this case, the Minister for Transport. 
Mr B.S. Wyatt: The Minister for Transport cannot publish in the Government Gazette—that’s the Treasurer. 
Dr M.D. NAHAN: Yes. We have to have approvals from both ministers; that is, the minister responsible for the 
port—right now that is the Minister for Transport—and the Treasurer. 
Mr W.J. JOHNSTON: The clause states that the person who publishes in the Government Gazette is the 
minister. I took that to be the Minister for Transport, not the Treasurer, although I would have thought it would 
be the Treasurer. 
Dr M.D. NAHAN: The minister is the divestment minister. 
Mr W.J. Johnston: That is the one in subclause (1). 
Dr M.D. NAHAN: Yes, and that is the Minister for Transport in this instance. I cannot publish in the 
Government Gazette without the agreement of the minister for the ports act. 
Mr B.S. Wyatt: If he is not the minister for the ports act, he would need to transfer it to the Treasurer. 
Dr M.D. NAHAN: Yes. It is just a very complicated way of saying a very simple thing. We have to have the 
signature of both the minister for the ports and the Treasurer. 
Clause put and passed. 

Clause 11: Effecting disposal — 

Mr W.J. JOHNSTON: The sale of the land has to be effected by a lease. I imagine that other assets that are not 
land could be disposed of as part of the sale, such as office furniture and so on. There has to be other rubbish 
around, such as chattels and bits and pieces that are thrown in. Subclause (1) states that subject to clause 12—
about the disposal of land, which we say is a 99-year lease, but I understand a 50-year lease is actually being 
offered—and subject to the land being leased, everything else can be just sold without any restriction. 
Effectively, the rights to use the facility are able to be sold separately to the facility itself, because as 
I understand it the government is contemplating that there might be different ownership structures, as happens 
with the gas pipelines, where one company uses them and another company owns them, or indeed 
Western Power. That is in contemplation already, so there needs to be some sort of arrangement to line up the 
rights and the asset, and the two will be matched through this provision. Is that the purpose of what we are 
dealing with here? 

Dr M.D. NAHAN: Yes. The land, as the member indicated, will be a lease for 50 years. We will set up another 
entity, to which we will transfer all the non-land assets. We will sell shares in that subsidiary to the purchaser, 
and we will also have operations. We will have a port services agreement with the operator. That is how we deal 
with differentiating between leases to land, and the non-land assets that are transferred. 

Mr W.J. JOHNSTON: That is not a surprise. I make the point to the Treasurer that that will restrict his capacity 
to deal with transfers, because the probability is that in the future it will not be the assets and rights themselves 
that are transferred, but rather the entity that owns those rights, in which case it would appear that the Treasurer 
will not get an opportunity to say no, if he sees what I mean. He said before that ownership of the assets cannot 
be transferred without the minister’s approval, but it will not be the assets; it will be the corporate entity that 
owns the assets that gets transferred. The other thing I draw the Treasurer’s attention to, which I am bit surprised 
about, is that clause 11(5) reads — 

The Minister or the Treasurer can — 

(a) receive on behalf of the State an allotment and issue of, or otherwise acquire on behalf of the 
State, securities in the company; and 

(b) hold, and dispose of, on behalf of the State any securities in the company so acquired by the 
person. 

I would be surprised if the government would go through all this drama about privatising the facility and then 
take a shareholding as part of the consideration. It just does not make any sense. Given that it does not make any 
sense, I am not quite sure why we have this power. 

Dr M.D. NAHAN: We have no intention of using this; it is just a broad-based provision. The lease and the sale 
of the shares will be effectively stapled together, and if the non-land assets are sold, there will be a requirement 
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for them to be handed back in a specified condition if the purchaser breaches the terms of the agreement. The 
condition and definition of those non-land assets will be determined at the time of the handover. 

Mr W.J. JOHNSTON: That is not a particularly unusual arrangement, but if the government is selling the 
non-land assets, who cares about the little bits and pieces? There is the land, which includes the wharf, and the 
right to use the pocket in front of the wharf, which is included as part of the land effectively, but then there is the 
right to use those facilities, which, of course, is valuable as well. We see that in ports all around the world, but 
that is a separate right that gets traded. Do not worry about the non-land assets, because those are only really bits 
and pieces; it is really only those two other elements—the land assets and the right to use land assets. Given that 
they are going to be sold to separate legal entities, I do not see how the government can then restrict the sale of 
those things separately. As I understand, from talking to people in the port industry, that is probably what will 
happen. An infrastructure-style investor will buy the land, just happy to get whatever per cent return there is, and 
then there is the operator, which is more of a risk business, with higher returns in good times and lower returns in 
bad times, and we will probably see different attitudes in the people who purchase those two aspects, although 
they would be sold together at the start. 

Dr M.D. NAHAN: The member is right. There are the non-land assets, the rights and benefits of the land assets, 
and the operating assets. The operating assets will be controlled in a port service agreement, and that will be 
terminated at the same time as the lease agreement. My understanding is that that has substantial value. 

Mr P.C. TINLEY: I want to be really clear for the purpose of the record. The Treasurer has just described three 
asset classes, if you like, or three types of assets, each of which could belong to a separate legal entity, and he 
just said that they will be stapled together. Is the Treasurer guaranteeing that two legal entities and three separate 
asset classes cannot be sold separately to separate interests in the future without the agreement of the state? 

Dr M.D. NAHAN: Yes. 

Mr B.S. WYATT: Subclause (4) is effectively the same clause around which we had a discussion in the case of 
the Perth Market Authority. Is this effectively providing for the same scenario, for the Under Treasurer to create 
that corporate vehicle? Is that effectively the same conversation we had about the PMA? 
Dr M.D. NAHAN: Yes, it creates the ability for that to be done. We do not anticipate this happening in this 
case. 
Clause put and passed. 
Clause 12: Disposal of land — 
Mr W.J. JOHNSTON: The land assets, as we have talked about, includes access to the seabed, but not actually 
the seabed itself. It states in this clause that the lease shall not exceed 99 years, but I understand that the lease is 
intended to be 50 years. Can I get on the record that that is the case? 
Dr M.D. NAHAN: It is, yes—50 years. 
Mr P.C. TINLEY: Despite the Treasurer’s answer that the intention is to offer a 50-year lease, the bill provides 
the capacity in the sale process for it to be a 99-year lease. That is a fact and is the strict letter of the bill. If that is 
the Treasurer’s intention, why not amend this clause here and now and say “50”. What is the purpose of 
specifying 99 years? 
Dr M.D. NAHAN: Someone could come to us and say that for tax purposes they would like a 51, 52 or 53-year 
lease—I do not know. We anticipate for this class of asset that a 50-year lease is appropriate, but it might be 
upwards of that. The government will disclose the length of the lease when it is tabled in Parliament. The 
intention now is around 50 years, but if it was slightly over that we would redo it and disclose it. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 798.] 
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